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¢< Kendall Brill Klieger

DATE: September 21, 2011

From: Patricia S. Perelié
310.272.7906
pperello@kbkfirm.com

RE:

PAGES: 15 (including cover page)

e

Best W olley
(guest)

MESSAGE: Anne,
Per our conversation on the phone, please charge my credit card for any fees and let
me know how much the charpe is. Please make 10 copies for your guest, Carmen
Estrada-Polley, of the attached document (please do not copy this fax cover sheet).

Thank you,

Ltz l il

CONFIDENTIALITY NOTICE

THIS FACSIMILE MAY CONTAIN CONFIDENTIAL OR PRIVILEGED INFORMATION AND MAY CONSTITUTE INSIDE
INFORMATION, IT IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH [T IS ADDRESSED. ANY
DISTRIBUTION, USE, OR COPYING OF THIS FACSIMILE OR THE INFORMATION CONTAINED THEREIN BY ANYONE OTHER
THAN THE ADDRESSEE IS STRICTLY PROHIBITED. IF YOU RECEIVED THIS FACSIMILE IN ERROR, PLEASE NOTIFY US
IMMEDIATELY BY TELEPHONE AND DESTROY ALL COPIES OF THE FACSIMILE. THANK YOU,

Kengall Brill & Kliegar LLP
10100 Santa Manica Blvd. Sue 1725 Los Angeles, CA 90067 telephane 310.556.2700  {acsimile 310556 2705 www. kbkfinn.co
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LAW OFFICES OF DIANE ABBITT
511 Fifth Street
Suite G '
San Fernando, Califoria 91340

TELEPHONE (818} 637-2117
FAX (B18) 258-2378

September 21, 2011

Mr. Douglas Bosco, Chairman
Members of the Commission
California Coastal Conservancy
1330 Broadway, 13th Floor
Oakland, CA 94612-2530

Re: September 22, 2011 Mecting
Agenda Item 15: Ackerberg Public Access Easement Held By AFA

Dear Mr. Bosco and Members-of the Commission,

Our offices represent Lisette Ackerberg and the Lisette Ackerberg Trust in connection with the
casement over Mrs. Ackesberg’s property in Malibu {the “Eascrient”) which is the subject of
Item 15 on the Conservancy’s September 22™ Public Meeting agenda.

1 write to-encourage you to continuc this marter until yournext public meeting to allow the
parties to fruitfully proceed in scttlement discussions that are currently underway. Mrs.
Ackerberg is actively responding to the Coramission’s recent scttlement proposal and is in the
process of convenmng a meeting through counsel in the hopes of tcaching a mutually agreeable
outcome that resolves the issues for ail parties.

Mrs. Ackerberg does appreciate that the Coastal Commission and the Coastal Conservancy have
reacted négatively to the setilernent agreement between Mrs. Ackerberg and Access For All
(“AFA”). Wehope you will understand that it was not Mirs. Ackerberg’s intent through that
setilement to in any way contravene the Coastal Act.

At the same time, in 1985, the Commission granted the Ackerbergs a Coastal Development
Permit (“CDP") with the express findings that the County of Los Angeles owns an accessway
within 500 feet of the Ackerberg property and that it was the policy of the Commission that
private easements would not be.open before nearby public easements. The Ackerbergs relied on
those findingsand policy in undertaking permitted development at substantial expense, and Mirs.
Ackerberg has a legitimate interest in seeking to retain the benefit of those findings. While we
understand the Commission and the Conservancy may View things differently, Mrs. Ackerberg’s
position is reasonable and heid in good faith and is based on well-established principles
discouraging retroactive limitations on property fights. '
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Mr. Douglas Bosco, Chairman
Members of the Commission
California Coasta! Conservancy
Sepiember 21, 2011

Page 2

While Mrs. Ackérberg remains, out of neccssity, prepared to pursuc her legdl rights, her primary
hope is that she can resolve this issue finally in a manner that achieves finality for all and that
respects the legitimate interests of all parties. It serves neither the public interest nor Mrs.
Ackerberg’s own interest to delay work on a negotiated end to this dispute. Even though Mrs.
Ackerberg believes that AFA has managed the Easement appropriatciy, she is preparcd to work
cooperatively with another entity selected by the Conservancy. However, a decision related to
the managément of the casement at this time—with settlement negotiations undetway—risks
undermining, rather than advancing, efforts to achieve a prompt resolution between Mrs.
Ackerberg, the Conservancy, and the Coastal Commission, as an effort to integrate new
management now is likely to complicate settlement discussions-and introduce further
uncertairities.

Morcover, the Staff Recommendation regarding the revocation of AFA’s holding of the
Easement is based upon a judgment in a writ action brought in the Los Angeles Superior Court,
dated July 5, 2011 (Exhibits 16 and 17) upholding an order from the Coastal Commission (ihe
“Commission”) requiring opening of the Easement. That trial court order, however, is not final.
See Califomia Code of Civil Procedure § 916. Rather. the order is now before the California
Court of Appeal, which may reverse the decision of the trial court.

Further. as you may be aware, both the Conservancy and the Coastal Commission brought a
motion to intervene and vacate the stipulated judgment in the trial court case which resulted in
the scitlement agreement between AFA and Mrs. Ackerberg (Access for All v. Ackerberg, Los
Angeles Superior Covrt No. BC405058). The trial court in that case has already detlermined that
the status quo should be maintained pending the appeal. On August 23, 201 1, the trial court
ruled that case will remain stayed until March 13, 2012, pending the Ackerberp Appeal. A
similar concem for restraint should guide the Board here. 1 attach to this letter copies of the brief
subititted by Mrs, Ackerberg in the trial court in support-of a stay, and the trial court’s order
granting such a stay.

Mrs. Ackerberg recognizes, of course, that the Conservancy has an interest in promoting public
access to the Malibu Coast. Howcver, that interest would best be protected by allowing
breatliing space for all parties to reach a reasonshle settiement concerning this mater, and by
avoiding precipitous action that would disuurb AFA’s rights and those of Mrs. Ackerberg based
on 2 non-final judicial ruling that may be reversed.

On behalf of Mrs. Ackerberg, thank you very much for considering these views.
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M. Douglas Bosco, Chainman
Members of the Commission
California Coastal Conservancy
September 29, 2011

Page 3

DRA/Gir

cc: Jack Judkins, (w/o enclosures)
Jamee Peterson (w/o enclosures)
Steve Hoye (w/o enclosures)
L.aura Brill (w/o enclosures)
Steve Kaufmann (w/o enclosures)
Lisente Ackerberp (w/o enclosures)
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RICHARDS, WATSON & GERSHON AUG « 3 2011
A Professional C ation _
STEVEN H. KA NN (SBN 61686) 1.0S ANGELES
GINETTA L. GIOVINCO (SBN 227140) SUPERIOR COURT

355 South Grand Avenue, 40th Floor
Los Angeles, CA 90071-3101
Telephone: (213) 626-8484

Facsimile: (213) 626-0078

DIANE R. ABBITT

LAW OFFICES OF DIANE ABBITT (SBN 86782)

511 Fifth Street, Suite G

San Femando, California 91340
Telephone: ESIS; 637-2117

Facsimile: (818

Attorneys for Defendants

256-2379

LISETTE ACKERBERG TRUST and

LISETTE ACKERBERG

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES - CENTRAL DISTRICT

ACCESS FOR ALL, a California non- Case No. BC405058
profit corporation, i '
' . {)PRG!‘G‘SEDI]‘ ORDER GRANTING EX
Plaintiff, ARTE APPLICATION FOR
CONTINUANCE OF THE HEARING
Vs, DATE ON POST-JUDGMENT

MOTIONS FOR LEAVE TO

LISETTE ACKERBERG TRUST, INTERVENE, VACATE STIPULATED

a Trust, LISETTE ACKERBERG, JUDGMENT AND STAY CASE

individually and as Trustee of the

LISETTE ACKERBERG TRUST, and Assigned for All Purposes to The

DOES 1-10, Inclusive,

Defendants.

o

Hornorable Rolf M. Treu

Date: Au 23,2011
Time: S:Sggas.tm.

Dept.; 58
Action Filed: January 5, 2009

Final Judgment Entered: Juwme 19, 2009

=

[PROPOSED] ORDER GRANTING EX PARTE APPLICATION FOR

12674-0003\1386618v] doc

CONTINUANCE OF HEARING DATE
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-On August 23, 2011, at 8:30 a.m., Defendants Lisette Ackerberg Trust and Lisette
Ackerberg (“Defendants™) made an ex parte application for continuance of the hearing
date on the post-judgment motions of the California Coastal Commission and State
Coastal Conservancy to intervene, vacate the stipulated judgment and stay the case.
Steven H. Kaufmann of Richards, Watson & Gershon and Diane R. Abbitt appeared on
behalf of Defendants. Jamee J. Patterson appeared on behalf of l?he California Cbastal
Commission and State Coastal Conservancy.
The Court has reviewed the ex parte application and supporting papers and finds
- good cause for the requested continuance. Accordingly, IT IS HEREBY ORDERED that

the hearing on the motions of the California Coastal Commission and State Coastal

Conservancy to intervene, vacate the stipulated judgment and stay the case is continued

from September 13,2011 10 3~ /3 ) CouT < %
/ﬂ% ?gw‘w% ] MemiftZan <4
Dated:

{3-f»
’z{é’aﬁu\%i_

uggist 23, 2011
JUDGE OF Tynf, SUPERIOR COURT
ROLE M. *REU-

2.

{PROPOSED] ORDER GRANTING EX PARTE APPLICATION FOR
CONTINUANCE OF HEARING DATE

12674-0003\13856618v1.doc
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RICHARDS, WATSON & GERSHON
A Professional Corporation

STEVEN H. KAUFMANN (SBN 61686)
GINETTA L. GIOVINCO (SBN 227140)
355 South Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Telephone: (213) 626-8484

Facsimile: (213) 626-0078

DIANE R. ABBITT

KBK LLP

PAGE

ORIGINAL FILED

AUG 2 3 2011

LOS ANGELES
SUPERIOR COURT

LAW OFFICES OF DIANE ABBITT (SBN 86782)

511 Fitth Street, Suite G.

San Fernando, California 91340
Telephone: ES 18) 637-2117
Facsimile: (818) 256-2379

Attorneys for Defendants,
LISETTE ACKERBERG TRUST and
LISETTE ACKERBERG

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF LOS ANGELES - CENTRAL DISTRICT

ACCESS FOR ALL, a California non-
profit corporation,

Plaintiff,
vS.

LISETTE ACKERBERG TRUST,

a Trust, LISETTE ACKERBERG.
individually and as Trustee of the
LISETTE ACKERBERG TRUST, and
DOES 1-10, Inclusive,

Defendanis.

Case No. BC4050658

EX PARTE APPLICATION OF
DEFENDANTS LISETTE
ACKERBERG TRUST AND LISETTE
ACKERBERG FOR CONTINUANCE
OF HEARING DATE ON POST-
JUDGMENT MOTIONS FOR LEAVE
TO INTERVENE, VACATE
STIPULATED JUDGMENT AND
STAY CASE

MEMORANDUM OF POINTS AND
AUTHORITIES (ATTACHED);

DECLARATION OF STEVEN H.
KAUFMANN (ATTACHED)

Assigned for All Purposes to
The Honorable Rolf M. Treu

Date: August 23, 2011

Time: 8:30 am.

Dept.: 58

Action Filed: January 5, 2009

Final Judgment Entered: June 19, 2009

DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT
MOTIONS. MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

£2674-0002\1386539v 1 doe

a7/15
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1 EX PARTE APPLICATION
2 Defendants Lisette Ackerberg Trust and Liselte Ackerberg (collectively

3 | “Ackerberg”) hereby apply ex parte for a further continuance of the hearing date on the
4 | motions of the California Coastal Commission and State Coastal Conservancy
(collectively, “Commission™) to intervenc, vacate the stipulated judgment, and stay the
case. presently set for September 13, 2011 to March 13, 2012 (or such other date after
March 13, 2012 as is convenient to the Court).

The grounds for this application are the following:

e =1 h W

(1)  Over two years ago, on June 19, 2009, plaintiff Access for All and
10 | Defendant Ackerberg settled this action brought to enforce the Coastal Aét, and this

11 | Court entered a final “Judgment Pursuant to Stipulation”;

12 (2)  As required by the Judgment, on June 26, 2009, AFA filed a lawsuit against

13 | the County of Los Angeles and 73 condo owners to compel the opening of a County

— A PROFESSIONAL CORPORATVON

14 | public access easement to the beach, which Jawsuit is pending;

RICHARDS | WATSON | GERSHON

E 15 (3) OnJluly 8, 2009, the Comsmission conducted an administrative ceasc and
%‘ 16 | desist proceeding of its own an the same alleged violations of the Coastal Act, and. over
g;‘ 17 | Ackerberg's objection and despite this Court’s Judgment, the Commission entered a
]
=t

18 | separate and different cease and desist order against Ackerberg;
19 (4)  On August 4, 2009, Ackerberg filed a writ action against the Commission,
20 | Ackerberg v. California Coastal Commission, LASC Case No. BS 122004 (“writ
21 | action™), to overium its adminisirative decision;
22 (5) On September 11, 2009, the Commission noticed a motion to intervene,
23 | vacate stipu!atéd judgment and stay case, which it noticed for hearing on October 29,
24 | 2009; plaintiff Access for All and Ackerberg jointly opposed the motion. The
25 | Commission sought the stay to allow for “resolution of the litigation over the
26 | Commission’s issuance of a cease and desist order to Ackerberg.”
27
28

;3

DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT
MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

12674-00021 1286539 1 doc
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(6)  On December 7, 2009, this Court ordered a continuance of thc hearing on

Tt

2 | the Commission’s motions to June 22, 2010, specifically to allow first for resolution of
3} theliti gation over the cease and desist order in the writ action first; the hearing was

4 1 thereafter continued three times by stipulation to its current date, September 13,2011.

5 (7)  OnJune 5, 2011, the Honorable James C. Chalfant, in Department 85,

6 | denied the petition filed in the writ action, 2ad, on July 28, 2011, the court entered

7| judgment for the Commission, notice of which was served on August 3, 2011

8 (8)  On August 22, 2011, Ackerberg filed a notice of appeal from the judgment
9 | in the writ action, thereby staying the operation of the judgment. (C.C.P. § 916(a).)

10 (9) A further continuance of the hearing date on the Commission’s motion to
§ § 11 | intervene, etc., in this action continues to be appropriate because the litigation concerning
% ‘3 12 | the writ action and the underlying cease and desist order has not yet been finally resolved,
%_ % 13 | and action on the Comunission’s motions at this time continues to be premature. Until the
Vg—' % 14 | writ action is decided on appeal and the appellate court determines whether the judgment
'-E E 15 | in that case should be reversed or not, this Court need not hear and decide the
;% % 16 | Commission’s motion or otherwise consider whether to resurrect the litigation which the
;3 17 | final judgment in this case concluded.
= 18 This ex parte application is based upon this notice and application, the attached

19 | Memorandum of Points and Authorities, the attached Declaration of Steven H. Kaufmann

20 | and exhibits thereto, and such other matters as the Court deems relevant.

2 Pursuant to C.R.C. Section 3.1202, the name, addresses, and telephone numbers of

29 | counsel for the California Coastal Commission, and the State Coastal Conservancy and

23 | the Executive Director of Access for All, its counsel having withdrawn from the case.

24 | are:

251 W

26 W

27

N

28

DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-IUDGMENT
MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

12674-00021386539v1 doc
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1 1. Steve Hoye

P.O. Box 1704

Topanga, CA 90290

Executive Director of Plaintiff Access for All

Zi Kamala D. Harris
Attorney General
Jamee Jordan Patterson
Sugerv:sing Deputy Attomey General
110 West A Street, Suite 1100
6 San Diego, CA 92186-3266
Attorneys for California Coastal Commission and
7 State Coastal Conservancy
8 Notice of this ex parte application was given to counsel for the California Coastal
9 | Commission/State Coastal Conservancy and to Mr. Hoye. (Declaration of Steven H.
10 | Kaufinann, Exh. 1.) Mr. Hoye, on behalf of plaintiff Access for All, supports this
11 | application and was willing to stipulate to the continuance sought as plaintiff Access for
12 { All, post-judgment, is currently unrepresenied by counscl. Ms. Patterson, representing
13 | the Commission, was unwilling to stipulate to continue the hearing date, and has
14 | indicated that an attorney in the Attorney General's office will appear to oppose this

15 | application.

IR RICHARDS | WATSON | GERSHON

'8[. ATTORNEYS AT LAY - A PROIESSIONAL CORPORATION

16
17 DATED: August 22, 2011 DIANE R. ABBITT
LAW OFFICES OF DIANE ABBITT
18
and
19

RICHARDS, WATSON & GERSHON

20 A Professional Corporation e
STEVEN KcF V&Nﬁ _ / P

21 ]
By: / / :

22 Steven H. Kaufmann ¢ J
23 Attorneys for Defendants _

LISET1E ACKERBERG TRUST and
24 _ LISETTE ACKERBERG
25
26
27

4.

28 DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT

MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

12674-000211386539v1 doc
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] MEMORANDUM OF POINTS AND AUTHORITIES
2
31 L INTRODUCTION
4 This ex parte application secks to further continue the hearing date on the post-
5 [ judgment motions filed by the California Coastal Commission and State Coastal
6 | Conservancy (collectively, “Commission™) to intervene in the case, vacate the stipulated
7 | judgment, and stay the casc, presently set for September 13, 2011. The reason for the
8 | continuance remains unchenged from this Court’s determination in December 2009 to
0 | continue the matter: The related writ action, Ackerberg v. California Coastal
10 | Commission, LASC Case No. BS 122006, challenging the Commission’s authority to
§ E 11 | separately issue an administrative cease and desist order on the same facts resolved by
% E 12 | this Court’s judgment, has not been finally resolved. Although Judge Chalfant recently
g é 13 | ruled for the Commission in the writ action, the ruling has been appealed, and thus the
g % 14 | need to address the Commission’s motions and determine whether to resurrect this
—g_ E 15 | concluded lawsuit should await a final disposition in the appellate court. Accordingly,
% % 16 | this application requests that the hearing on the Commission’s motions be continued for
?; 17 | six months to March 13, 2012, or to a date thereafler that is convenient to the Court.
=% .
19 ( 1. PROCEDURAL BACKGROUND
20 In January 2009, with the knowledge of the Coastal Commission, plaintiff Access
21 for All (“AFA") filed this citizen enforcement action under the Coastal Act (“Act”; Pub.
22 | Res. Code, § 30000 et seq.) concerning alleged violations of the Act involving a public
23 | access easement on Defendant Ackerberg’s property. (Sge Exh. 6 [Decl. of Steve Hoye
24 | in Oppos. To Com’s Motions To Intervene, Etc., filed Oct. 15, 2009}.) The Commission
25 | and Conservancy elected not to seck to intcrvene.
26
27
-5-
28 DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT
MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT
12674-000211386539v1.doc
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] As explained in the attached Declaration of Steven H. Kaufmann, on June 19,

2 | 2009, after extended scttlement negotiations which the Court initially explored settlement
3 | atthe first CMC, AFA and Ackerberg settled the case, and the Court entered a final

4 | judgment pursuant to stipulation in the action. (Exh. 2.) The judgment brought this

5 | litigation to a close, and committed AFA and Ackerberg to an expedited and costly

course of action that required, among other things, AFA to file a new lawsuit against the
County of Los Angeles and 73 condo owners to compel the opening of a County public

access easement from Pacific Coast Highway to Carbon Beach, in Malibu. That action,

2 L0 - O

filed over two years ago on July 26, 2009, is currently pending in Department 28. t
10 { (Access for All v. County of Los Angeles, LASC Case No. BC 416700.)

11 Despite the judgment, on July 8, 2009, the Commission held an administrative

i2 | cease and desist proceeding of its own on the samc alleged violations of the Coastal Act.
13 | Over Ackerberg’s objection, the Commission entered a separate and different cease and
14 | desist order against Ackerberg, thus subjecting her to potentially conflicting obligations

15 | akin to a form of “double jeopardy.”
16 On August 4, 2009, Ackerberg filed the above-referenced writ action against the

ATTORMEYS AT LAW - A FROFESSIONAL CORPORATION

' RICHARDS | WATSON | GERSHON

17 Commission to overturn the administrative cease and desist decision,

18 On September 11, 2009, iwo months after its decision, the Commission noticed

It
K

19 | motions to intervene, vacate the stipulated judgment, and stay the casc so that the
20 | litigation relating to the cease and desist order could be completed. As the Commission

21 | cxplained as the basis for its request for a stay:

22 «“The Court should stay this case to allow resolution of the litigation over the
23 Comnission’s issuance of a cease and desist order to Ackerberg.”
24 (Exh. 3 [Commission’s Memo. of Ps and As in Support of Motions to Intervene,
25 Etc., p. 13, lines 6-7; emphasis added.])
26}
27
e
28 DEFENDANTS’ €X PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT

MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

12674-000241386519v 1. doc
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The Commission noticed its motion for a hearing a month and half later on October 29,

21 2009.
3 On December 7, 2009, after hearing from all parties, this Court continued the
4 | hearing on the Commission’s motions to June 22, 2010, specifically to permit resolution
5 | of the litigation in the writ action over the cease and desist order to occur furst.
6 | Thereafter, the hearing on the Commission’s motions was continued by stipulation three
7 | times to its current date, September 13, 2011.
8 On June 5, 2011, Judge Chalfant. in Department 85, denied Ackerberg’s petition
9 | in the writ action. Judgment was entcred for the Commissioﬁ on July 28, 2011, and
10 | notice of entry of the judgment was served on August 3, 2011.
% ’g 11 On August 22, 2011, Ackerberg filed her notice of appeal from the judgment in
= 3 12 | the writ action, along with a notice of election to prepare an appellants’ appendix to
g g 13 | expedite the appeal. (Exhs. 4 and 5.)
< f 14| m. THECOURTSHOULD CONTINUE THE HEARING E
Qi COMMISSION'S POST-JUDGMENT MOTIONS PENDING
=i RESOLUTION OF THE APPEAL IN THE WRIT ACTION
;3 17 The court, in the exercise of its discretion, may continue the hearing date of a
=2 18| motion upon the showing of good cause. (Cal. Practice Guide, Civ il Procedure Before

19 | Trial (Rutter Group 2010). § 9.116.1, p. 9(1)-81.)

20 By its post-judgment motions, the Commission has sought extraordinary relief in
21 | this case — to intervene and vacate a judgment well afier AFA and Ackerberg have

22 | complied with the final judgment entered by this Court, to vacate the judgment, and then
23 | to stay the case. The Commission seeks this relief although it was aware of this case —
24 | and by necessity the possibility for settlement — from the beginning. After reviewing the
25 | procedural posture of this case and the writ action, this Court took the prudent course,

26 | awaiting resolution of the litigation over the issuance of a ccase and desist order (o

25

28 DEFENDANTS' EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-IUDGMENT
MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPCRT

12674.0002\1386539v} doc
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Ackerberg. Because Ackerberg has appealed from the judgment in the writ action, this
same reason supports continued restraint by this Court until the appeal is decided. As a
matter of law, the filing of a notice of appeal stays the operation of the trial court’s
judgment. Under California Code of Civil Procedure section 916(a), in a case of this
kind, “the perfecting of an appeal stays proceedings in the trial court upon the judgment
or order appealed from or upon the matters embraced thercin or affected thereby,
including enforcement of the judgment or order . . . .” Accordingly, Judge Chalfant’s
ruling, which Ackerberg believes to be based on errors of law and as to which Ackerberg
has a right to appeal, provides no basis for deviating from the stay that the Commission
previously insisted was appropriate.

The continuance of the hearing date on the Commission’s motions remains
appropriate. At the present time, there is no necd for this Court to rule until the outcome
of the appeal in the writ action. Indeed, to rule now would be premature and highly
prejudicial to plaintiff Access for All and Ackerberg. First, the Commission has already
litigated its enforcement action against Ackerberg in an administrative proceeding and in
defending against the writ action and has no legitimate interest at this stage — having
asked the Court to defer — (o litigate against Ackerberg again with respect to the same
claims. Asto AFA and Ackerberg, if the appellatc court reverses the judgment in the
writ action, then this Court should deny the Commission’s atterpt to unwind the
judgment. This Court’s determination to accept the settlement and enter a final judgment
in the instant case is entitled to a clear presumption of validity. (Evid. Code, § 664.)
AFA and Ackerberg deserve the opportunity to preserve the judgment and their
substantial efforts since June 2009 to implement it, and Ackerberg deserves to have her
appeal fairly heard and decided in the writ action. By the same token, if the appellate
court affirms Judge Chalfant’s ruling, there will have been no benefit in this Court’s

additional proceedings in the maiter.

8

DEFENDANTS® EX PARTE APPLICATION FOR CONTINANCE OF HEARING ON POST-JUDGMENT
MOTIONS, MEMO. OF POINTS AND AUTHORITIES AND KAUFMANN DECL. IN SUPPORT

12674-000211386539v 1 doc
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Accordingly, the appropriate course at this time is to continue the hearing date on

2 | the Commission’s motions pending the outcome of the appeal in the writ action.
31 IV. CONCLUSION.
4 For these reasons, Defendant Ackerberg respectfully requests that the Court
5 | continue the hearing date on the Commission’s motions to intervene, vacate the stipulated
6 | judgment and stay the case for six months to March 13, 2012, or such other date after
7 | March 13, 2012 as is convenient to the Court. A proposed order has been iodged
8 | concurrently.
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1 Accordingly, the appropriate course at this time is to continue the hearing date on
2 | the Commission’s motions pending the outcome of the appeal in the writ action,
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